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A. INTRODUCTION 

1. In accordance with the Senior Courts Act 1981, s.31(2A), the general rule is that the 

High Court must refuse to grant relief if: 

“it appears to the court to be highly likely that the outcome for the applicant would not 

have been substantially different if the conduct complained of had not occurred”. 

2. The Secretary of State recognises that he is not in a position to argue that had he taken 

into account the evidence of Government thinking on the implications of the Paris 

Agreement, which, as it was, he chose to disregard, that that evidence would have 

made no substantial difference to the outcome of his decision: 

“Accordingly, the Secretary of State will not pursue any discretion argument that there: 

(a) was no emerging material within Government evidencing developing thinking on the 

implications of the Paris Agreement, or (b) that such material would highly likely have 

made no difference to the decision to designate the ANPS.”1 

3. Consequently, Plan B will confine its submissions to the nature of the appropriate 

relief.  

4. In summary, the Secretary of State’s dismissal of the Paris Agreement as “irrelevant” 

and his decision to assess the ANPS against the historic and discredited 2˚C global 

temperature limit, were fundamental and fatal errors and his decision should be 

quashed. 

B. THE PURPOSE OF THE STATUTORY SCHEME 

5. As noted by Carnwath LJ (as he was then), in Hillingdon, the issues should be 

considered against the background of government policy (as distinct from statute): 

“The issues should be considered against the background of the development of 
government policy since the 2003 ATWP. Of particular relevance is the White Paper 
Planning for Sustainable Communities (Cm 7120), published in May 2007, which set 
the policy background for two major statutes in 2008, the Planning Act 2008 and the 
Climate Change Act 2008. The White Paper discussed two issues, which bear directly on 
the matters raised by the parties in this case: first, the increasing importance of climate 
change as a factor directing planning policies, and secondly, the need for a more efficient 
procedure for establishing and applying national planning policy in relation to major 
projects.”2 (emphasis added). 

                                                
1 DGR to FoE claim, Bundle 1/17/491ff, §62(9) 

2 Hillingdon, Authorities bundle no. 37 (vol.2), §3 
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6. That policy is reflected in the unique place that climate change occupies within the 

statutory scheme itself. Parliament has singled it out as a statutory factor to be taken 

into account, referring to it twice within Part 2 of the 2008 Act, which relates to 

national policy statements (s.5(8) and s.10(3)). It is evident that the statutory purposes 

include ensuring that: 

i) Government policies on planning and climate change are mutually 

consistent and reinforcing; and that 

ii) Parliament should be informed of any inconsistency arising between the 

two, so that any such inconsistency might be directly confronted and 

addressed. 

7. The Secretary of State’s approach to the ANPS has frustrated those purposes. 

8. Members of Parliament were entitled to assume that the Secretary of State had given 

careful consideration to the impacts of the ANPS for: 

(a) the Government’s commitment to the Paris Agreement and the Paris 

Temperature Limit; 

(b) the CCC’s advice that the Paris Agreement was likely to require a change to the 

2050 Target3; and for 

(c) the Government’s statement to Parliament that it wanted to decarbonise the 

economy by 20504. 

C. CONFUSION REGARDING THE PARIS AGREEMENT 

9. To the contrary, the Secretary of State considered the matters set out at §8above to be 

irrelevant. In so far as the Secretary of State indicated to respondents to consultations 

and to Parliament that the ANPS was consistent with the Paris Agreement (if only by 

omission) such indication was misleading. The Secretary of State could provide no 

assurance on these matters since in reality he had not given them any consideration. 

10. It is notable, however, that what the Secretary of State did not do was explain his 

position to the many parties concerned about the implications for the Paris Agreement. 

He had a number of opportunities to do so. 

                                                
3 Bundle 13/24/244ff 

4 Bundle 13/29/289ff 
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11. He could have explained to the respondents to the consultation that their concern was 

misplaced since the Paris Agreement was irrelevant. He chose not to do so.5 

12. On 14 June 2018 Lord Deben and Baroness Brown (Chair and Deputy Chair of the 

CCC) wrote to the Secretary of State to say: 

“The UK has a legally binding commitment to reduce greenhouse gas emissions under 

the Climate Change Act. The Government has also committed, through the Paris 

Agreement, to limit the rise in global temperature to well below 2°C and to pursue efforts 

to limit it to 1.5°C. 

We were surprised that your statement to the House of Commons on the National Policy 

Statement on 5 June 20181 made no mention of either of these commitments. It is 

essential that aviation’s place in the overall strategy for UK emissions reduction is 

considered and planned fully by your Department.”6 (emphasis added) 

13. In response, the Secretary of State failed to inform the CCC that, in his view, the CCC’s 

concern was unwarranted because the Paris Temperature Limit was in fact an 

irrelevant consideration, which it would be unlawful for him to take into account. 

14. Prior to amendment, the Secretary of State’s Detailed Grounds of Defence to Plan B 

stated: 

“Furthermore, the Secretary of State considered the Paris Agreement in producing the 

ANPS and explained his position in e.g. the Consultation Response (above).”7  

15. As the Court will be aware, the Secretary of State’s approach caused confusion in these 

legal proceedings and it has caused confusion elsewhere. Confusion regarding the 

threshold of critical risk between humanity and the “existential threat” of catastrophic 

climate change is precisely where confusion is least desirable. 

D. THE CONSEQUENCES IN PARLIAMENT 

16. On 1 May 2018, the Government informed Parliament it wanted to know how to 

decarbonise the UK economy by 20508. 

                                                
5 Bundle 2/4/65ff, §9 

6 SoCG, Bundle 6/3/11ff, §79 

7 Bundle 2/4/65ff, §24 

8 Bundle 13/29/289ff 
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17. On 11 September 2018, a cross-party group of MPs and members of the House of 

Lords sent a letter to the Prime Minister stating: 

“We are writing to you to welcome the announcement that the Government has asked the 

Committee on Climate Change (CCC) for advice on a net zero emissions target, with the 

aim of bringing our greenhouse gas emissions reduction target in line with the Paris 

Agreement. 

The Paris Agreement commits parties to “holding the increase in the global average 

temperature to well below 2°C above pre-industrial levels and pursuing efforts to limit 

the temperature increase to 1.5°C above pre-industrial levels”. In order to achieve this, 

we will support you in setting a before-2050 net zero greenhouse gas emissions reduction 

target, and hope that you will enshrine this in law within the lifetime of this 

Parliament.” 

18. 179 MPs and 53 Members of the House of Lords have signed the letter. Many of these 

had voted in support of the ANPS, apparently unaware that the policies were 

inconsistent because the Secretary of State had failed to provide them with the 

appropriate information. 

19. As things stand Government policy on climate change and Government policy on the 

planning of national infrastructure are proceeding in contrary directions, at odds with 

the purposes of the legislation. The issue is critical and the ANPS must be quashed. 

 

 

TIM CROSLAND 
DIRECTOR, PLAN B 

1 MARCH 2019 


