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and
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DEFENDANT'S SUMMARY GROUNDS
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Introduction
1.

These are the Summary Grounds of Defence of the Defendant (the "Secretary of State")
filed in opposition to the Claimant's ("Plan B") application for permission to apply for
judicial review. Plan B seeks to challenge the Secretary of State's decision of 25 June 2018
to designate the Airports National Policy Statement ("the Airports NPS") pursuant to
s. 5(1) of the Planning Act 2008 ("the PA 2008"). The claim is contested in full.

2.

The Court will be aware that a number of other claims have been lodged by other
claimants seeking judicial review of the Airports NPS: CO/2796/2018, CO/2760/2018,
CO/3089/2018, CO/3147/2018 and CO/3071/2018.

3.

By an order dated 16 August 2018 the Court directed that: (i) the time limits under CPR
54.8(2) be extended such that the Defendant and Interested Party must file their
respective acknowledgments of service no later than 4pm on 4 September 2018 and serve
those acknowledgments of service no later than 4pm on 11 September 2018; and (ii)
pursuant to CPR PD 54E (3.1) the claim be categorised as a Significant Planning Court
Claim.
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Summary

4.

The Secretary of State contends that permission should be refused in this case for the
following reasons.

5.

First, Grounds 1 and 2 raise identical issues to those raised by Friends of the Earth in
CO /3147 /2018. For the reasons set out in full in the summary grounds in that case these
grounds are unarguable.

6.

Second, even if, contrary to the Secretary of State's position those grounds were
considered arguable the Court should not in its discretion grant permission to Plan B
for the reasons set out below. If these issues are arguable they will be fully canvassed in
the Friends of the Earth claim. Plan B is not legally represented. Friends of the Earth by
way of contrast has instructed solicitors (Leigh Day & Co) along with leading counsel
and two junior counsel. Thus, assuming that Friends of the Earth's claim was granted
permission, the only effect of granting permission to Plan B - a Charitable Incorporated
Organisation - is to expose it to costs risk in relation to issues that will in any event be
fully explored by another claimant with the benefit of legal representation.

7.

Third, the two further grounds pleaded by Plan B, namely human rights and breach of
the Public Sector Equality Duty, are not points pursued by Friends of the Earth or any
other claimant. They are totally without merit. As Hickinbottom LJ remarked in R
(Rahman) v. SSHD (unrep.; 13 February 2018) where the merits are hopeless far from

being a kindness, granting permission in cases that were doomed to fail imposed
unnecessary burdens on litigants in person. That is particularly apposite here as Plan B
is a charity.

8.

For all these reasons permission should be refused.

Legislative context, factual background and the proper approach of the Court in reviewing
the Airports NPS

9.

The legislative context, the factual background and the proper approach of the Court in
reviewing the Airports NPS are set out fully in the Secretary of State's summary grounds
in the Friends of the Earth challenge: CO/3147/2018. The Court is referred to that
document. A copy is attached for ease of reference.
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Grounds 1 and 2: ultra vires and irrational policy

10.

Ground 1 seeks to argue that the decision to designate the Airports NPS is ultra vires.
S.10 of the PA 2008, which is concerned with "the objective of contributing to the

achievement of sustainable development" and which requires the Secretary of State to have
particular regard to, inter alia, the desirability of mitigating, and adapting to, climate
change. Plan B seeks to argue that the Secretary of State failed to do so because he failed
to "give any or any adequate consideration" to the Government's obligations under the
Paris Agreement, the Government's "commitment to reviewing its climate change targets"
and the advice of the Committee on Climate Change ("the CCC") on these matters: see
the Statement of Facts and Grounds at paras. 3 - 4, 13 - 23 and 31 - 33.

11.

The arguments made are identical to those being pursued by Friends of the Earth in
CO/3147 /2018 under Ground 2. The Court is referred to the Secretary of State's
II

summary grounds in that claim under the headings Climate change law and policy" and
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12.

Ground 2: breach of the sustainable development duties".

Ground 2 of the present claim adds nothing further to these points. It is a bare allegation
of "irrational policy" based on precisely the same matters that are the subject of Ground
1.

13.

The Secretary of State makes two submissions on Grounds 1 and 2.

14.

First, that Grounds 1 and 2 are unarguable for the reasons set out in the Secretary of
State's summary grounds in the Friends of the Earth challenge: CO/3147/2018. On that
basis the Court should refuse permission to Plan B also.

15.

Second, if the Court were to regard the matters raised under Grounds 1 and 2 as
arguable it should not grant permission to both Friends of the Earth and Plan B to argue
what is precisely the same case. Plan B is not legally represented. Friends of the Earth
by way of contrast has instructed solicitors (Leigh Day & Co) along with leading counsel
and two junior counsel. Thus the only effect of granting permission to Plan B, a
Charitable Incorporated Organisation, is to expose it to costs risk in relation to issues
that will in any event be fully explored.
3

16.

In relation to the second point above the following additional submissions are made:
1)

The grant of permission is discretionary and the Court is entitled to refuse
permission on Grounds 1 and 2, even if they are considered to be arguable, having
regard to the fact that these points can (if, which is denied, they are arguable) be
canvassed by instead granting permission instead to Friends of the Earth who are
better placed than Plan B to pursue this litigation.

2)

That is supported by the fact that Plan B at no time engaged with or made any
representations in relation to the proposed Airports NPS in the course of either
the February 2017 or October 2017 consultations.

3)

Plan B has lodged a witness statement from its Director, Tim Crosland that states
at para. 19 "I was conscious that other parties were planning a Judicial Review of this

matter but until yesterday [2 August 20181], could obtain no certain confirmation that
these others would bring a claim on the basis of the Secretan; of States obligation to
promote sustainable development (with specific reference to climate change) under section
10 of the 2008 Act". This evidence is clear. The claim was lodged protectively only
because Plan B could not confirm that any other party challenging the Airports
NPS was going to pursue the s. 10 PA 2008 argument. It is now clear that this is
being pursued by Friends of the Earth. That being so there appears to be no reason
- beyond publicity - for Plan B to pursue the very same points.
4)

The Court is faced with six judicial reviews of the Airports NPS. The scale of the
litigation is such that these cases if they are allowed to proceed will require active
case management in order that these claims be heard in a proportionate way. That
supports refusing permission to Plan B where the very same points are being
pursued by Friends of the Earth and the present claim was only lodged by Plan B
on a protective basis in case no one else challenged on these points. Moreover,
very similar climate change grounds are also being pursued by the London
Borough of Hillingdon and others in CO/ 3089 / 2018.

5)

The permission stage is an important filter. It is designed to provide a sieve in the
public interest and to avoid public authorities (and the Court) spending time and
resources dealing with unnecessary litigation: see e.g. what was said in S v.

1

The claim was lodged on 6 August 2018.
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Knowsley BC [2004] EWHC 491 (Fam), [2004] 2 FLR 716 at [72]. This further

supports the refusal of permission.

Ground 3 - human rights

17.

Under Ground 3 Plan B seeks to rely on Articles 2, 8 and Article 1, Protocol 1 of the
European Convention on Human Rights both individually and read in conjunction with
Article 14. The Statement of Facts and Grounds covers this issue at paras. 37 - 56. The
points raised are wholly unarguable, and indeed totally without merit, for the following
reasons.

18.

First, the Statement of Facts and Grounds seeks to make a link between climate change
and human rights by reference to various non-binding international resolutions,
submissions, recommendations and manuals: see e.g. paras. 40 - 46. Despite quoting
from various Strasbourg cases Plan B fails to identify any Strasbourg (or indeed
domestic) authority providing support for its human rights case. Instead reliance is
placed on the decision of a District Court in the Netherlands in Urgenda (see e.g. paras.
47 and 51 of the Statement of Facts and Grounds). This decision is, of course, not in any
way binding on the English Courts, and is in any event understood to be under appeal
to the Hague Court of Appeal. Moreover, Dutch law is monist so that national courts
may directly apply international norms after the process of ratification. English law is,
of course, a dualist legal system and it is trite law that international law has legal force
at the domestic level only after being implemented by national statutes: see JH Rayner

(Mincing Lane) Ltd v. Department of Trade and Industry [1990] 2 AC 418.

19.

Second, the Statement of Facts and Grounds having explored various non-binding
international soft law and the Dutch case draws no conclusion as to how any of this is
relevant to, or affects the legality of, the designation of the Airports NPS.

20.

Third, Plan B accepts (see para. 38 of the Statement of Facts and Grounds) that it is not
a victim of any human rights breach, and on that basis it cannot argue that any human
rights point affects the legality of the designation of the Airports NPS: see s. 6(1) and
7(1) of the Human Rights Act 1998. Accordingly the submission made at para. 38(ii) of
the Statement of Facts and Grounds is simply not one that it is open for Plan B to make
given that it is admittedly not a victim for these purposes. Plan B's reference to s. 3 of
5

the Human Rights Act 1998 in relation to the interpretation of s. 10 of the PA 2008 (see
the Statement of Facts and Grounds at para 38(i)) is unexplained and adds nothing to
Grounds 1 and 2 above.

21.

Fourth, Plan B has run very similar arguments to that pursued under Ground 3 in a
judicial review it brought earlier this year seeking to challenge the failure to act now to
amend the 2050 Target set in the Climate Change Act 2008 ("the CCA 2008") to reflect
the Paris Agreement. This claim has been refused permission as unarguable both orally
(LangJ) and in writing (Supperstone J) 2 : see Claim No. CO/16/2018 Plan B v. Secretary
of State for Business, Energy and Industrial Strategy and the Climate Change
Committee.

22.

For all these reasons permission should be refused on Ground 3.

Ground 4 - breach of the public sector equality duty

23.

Plan B seeks to contend that there has been a breach of s. 149 of the Equality Act 2010.
The argument appears to be that "the young disproportionately bear the burden of climate

change" (see the Statement of Facts and Grounds at para. 58). A similar argument was
advanced by Friends of the Earth in pre-action correspondence but was (rightly) not
pursued in the light of the Secretary of State's response: the correspondence is attached.

24.

The protected group Plan B seeks to identify here is not, when properly analysed,
defined by age. Rather, it is defined by when the events in question happen to take place.
Plan B is, in fact, comparing groups consisting of people of all ages, who happen to be
alive at two different points in time. By the same analysis, the CCA 2008 is of greater
benefit to the group that Plan B seeks to identify than older people because that group
is young today. This illustrates the fallacy in the argument. The analysis involves an
impossibly wide definition that would count against almost any change in policy or law
that changes the position for the future. For this reason Plan B has not properly
identified any difference in treatment based on age (or on any other protected
characteristic) that falls to be considered under the Public Sector Equality Duty. This is
strongly supported by the Court of Appeal's analysis in JT v. First-Tier Tribunal [2018]

2

An appeal has been lodged with the Court of Appeal.
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EWCA Civ 1735, see especially [76] (the discrimination case there was based on Article
14 of the Convention but what is said is plainly relevant here also).

25.

If and in so far as the Claimant is simply asserting (see grounds at para. 61) that the
public sector equality duty has not been considered at all, then this too is a claim that is
totally without merit. The Airports NPS at paras. 1.34 and 1.35 sets out that an Equality
Assessment was undertaken to inform the preparation of the Airports NPS:
"1.34 The Airports NPS has been informed by an Equality Assessment, which was published
alongside the Airports NPS.
1.35 Under the Equality Act 2010, public bodies have a statutory duty to ensure race, disability
and equality are considered in the exercise of their functions. The Equality Assessment
considered the potential equalities implications of airport expansion, including the effect on
persons or groups of persons who share certain characteristics protected by the Equality Act
2010. The Equality Assessment concludes that all of the shortlisted schemes will have effects
on these groups, but that such effects can be managed and can ultimately be within
appropriate limits .... "

~-

26.

This ground is wholly unarguable and was rightly not pursued by Friends of the Earth.
It has no merit and permission should be refused.

Remedy

27.

It is noted that Plan B does not in any event seek any quashing order in respect of the

Airports NPS (see e.g. para. 63 of the Statement of Facts and Grounds) but merely some
form of declarato1y relief.

Conclusions
28.

The Court is respectfully requested to refuse permission.

29.

If permission is refused, the Secretary of State seeks a contribution to his costs of filing
the Acknowledgement of Service, summarily assessed in the sum of £10,000, in view of
the Aarhus costs limits in CPR 45.41-45.43.

Directions

30.

In the event that the Court is minded to grant permission to apply for judicial review it
is asked to make the directions set out in a letter dated 4 September 2018.

JAMES MAURICI QC
7

DAVID BLUNDELL
ANDREWBYASS
HEATHER SARGENT
LANDMARK CHAMBERS
4 SEPTEMBER 2018
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Date: 23 July 2018

First by email: chris.grayling@dft.gsi.gov.uk

(
URGENT
PRE ACTION PROTOCOL LETTER
REPLY WITHIN 7 DAYS

Dear Secretary of State
Airports National Policy Statement: new runway capacity and infrastructure at
airports in the South East of England
Introduction

(

1. We write this letter on behalf of our client, Friends of the Earth Limited, in order
to comply with the pre-action protocol for judicial review under the Civil
Procedure Rules. If we do not receive a satisfactory response to this letter, we
propose to advise our client to make an application for judicial review without
further reference to you.
2. We are aware that judicial review is a remedy of last resort and write in the
hope that this matter can be resolved without recourse to legal proceedings.
We therefore outline at the end of this letter the steps which we ask you to take
in order to avoid recourse to the court.

Leigh Day postbox@Ieighday.co.uk - www.leighday.co.uk
Priory House, 25 StJohn's Lane, London EClM 4LB

Central Park, Northampton Road, Manchester M40 5BP

T 0207 650 1200 - F0207 253 4433

T0161393 3600 - F0207 253 4433

DX 53326 Clerkenwell
A list of partners can be inspected at our registered office or website. Leigh Day is a partnership authorised and regulated by the Solicitors Regulation
Authority (SRA). The firm·s SRA number is 00067679. Service of documents by email will not be accepted.

Lei
3. This letter sets out the factual and legal basis on which any claim would be
pursued. Please be clear in your response in identifying any areas of factual
and/or legal dispute and the basis for them so that the issues in dispute can be
identified and if possible narrowed.
The Proposed Parties

4. The claimant in this case would be Friends of the Earth Limited.
5. The defendant would be the Secretary of State for Transport ("the Secretary of
State").

)
Aarhus Claim

6. This would be an Aarhus Convention claim within the meaning of the CPR, and
proceed subject to the costs protection that brings, on the basis that the
grounds of claim concern the Planning Act 2008, which is an element of
national law relating to the environment within the meaning of Article 9(3) of the
Aarhus Convention.
Details of prospective challenge

7. Friends of the Earth believes that the Secretary of State, in designating the
Airports National Policy Statement: new runway capacity and infrastructure at
airports in the South East of England ("the NPS") on 26 June 2018, has failed
to comply with the obligations arising from sections 5(8), 10(2) and 10(3) of the
Planning Act 2008 ("the Planning Act").
8. In summary, as set out in more detail below, the Secretary of State has erred in
law in the following ways:
a. Ground 1: The NPS fails to explain how the policy it contains specifically the proposed new runway at Heathrow - takes account of
Government policy on mitigating climate change, as is required by s.5(8)
of the Act. This is because the Secretary of State has not yet adopted a
policy on aviation and carbon emissions, even though he accepts that
such a policy will be needed to ensure that aviation contributes its fair

2
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share towards achieving the UK's commitments under the Climate
Change Act 2008 ("the Climate Change Act");
b. Ground 2: if the Secretary of State is purporting to have settled the
question of whether the NPS Policy (and in particular any definitive
determination by it of the principle of the runway) is compatible with the
Climate Change Act, such a determination would be unlawful, because
the necessary information to make that determination is missing.

(

c. Ground 3: The Secretary of State has failed to discharge the additional
duties placed on him by s.10(2) and (3) of the Planning Act, which are to
exercise his functions under s.5 and s.6 of the Act with the objective of
contributing to the achievement of sustainable development, and in
doing so to have regard in particular to the desirability of mitigating and
adapting to climate change. The s.10(3) duty is broader than the duty in
s.5(8) of the Act: it demands a survey of the interrelationship between
climate change and the growth in aviation not limited to the explanation
of how the new runway will be compliant with the Climate Change Act.
In discharging this duty, the Secretary of State was required, but failed,
to take into account, matters including:

i. The implication for the UK aviation sector of developments in
international climate policy - very obviously the Paris Agreement,
which is overwhelmingly likely to require the UK to set tougher
carbon targets in the near future; and
(

ii. The non-CO2 impacts of aviation on the climate, which are not
currently accounted for in UK policy, but which have a warming
effect of approximately the same magnitude as that of CO2
emissions from aviation.
The implications of these two factors are that, if the runway is developed,
future generations will be forced to make radical (and therefore unduly
expensive) cuts to emissions in other sectors (or will disproportionately
suffer from the additional climate change impacts if the UK misses its
climate change targets). This would compromise the ability of future
generations to meet their needs - and so the Secretary of State has
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failed to meet the s.10(2) of contributing to the objective of achieving
sustainable development.
d. Ground 4: the failure to consider the two factors above as part of the
claimed discharge of the Public Sector Equality Duty amounted to a
failure to discharge that duty; and
e. Ground 5: The failure to have regard to the international environmental
protection objectives set out in the Paris Agreement was a breach of the
SEA Regulations.
9. A common thread running through those points is the question of whether the
NPS is to be regarded as having settled the principle of the runway (such that
that would not be an open question in the later development control process),
or whether the matters raised will be considered again and further during the
development control process as part of consideration at that stage of the
principle of the runway. A clear answer on that is required.

)

Ground 1: failure to explain how the NPS policy takes account of UK climate
change policy
10. Section 5 of the Planning Act provides that the Secretary of State may
designate a national policy statement that "sets out national policy in relation to
one or more specified descriptions of development" (subsection (1)(b)).
11 . The remainder of section 5 makes various provision in connection with national
policy statements. Sub-sections (7) and (8) provide that

(7) A national policy statement must give reasons for the policy set out in
the statement.
(8) The reasons must (in particular) include an explanation of how the
policy set out in the statement takes account of Government policy
relating to the mitigation of, and adaptation to, climate change.
12. The relevant 'Government policy relating to the mitigation [ ... ] of climate
change' includes the set of obligations under the Climate Change Act, most
importantly the requirement for UK greenhouse gas emissions to be at least

4
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80% below 1990 levels by 2050 ("the 2050 Target"). Where the policy set out
in the NPS is to support development of a major new piece of infrastructure, the
operation of which will have a material effect on the UK's ability to meet the
2050 Target, the duty imposed by s.5(8) to explain how the NPS policy 'takes
account of' climate change policy amounts to a requirement to explain how the
development will be reconciled with the 2050 Target.
13. The NPS singularly fails to do this. As a result, it is unlawful in one or both of
the following ways:

(

a. The purported explanations are so unclear, and indeed mutually
inconsistent, that there is in law no proper 'explanation' of the
relationship between the NPS and climate change policy; but in any case
b. It would never have been possible for the NPS to explain its relationship
to relevant climate policy, because the Government does not have a
policy on aviation and climate change. It is in the process of developing
one for publication next year, and has made clear in its most recent
update that fundamental questions about sustainable growth in aviation
remain to be answered. It was simply impossible for the NPS to give a
coherent explanation of how it took into account Government policy on
climate change, because the relevant aspects of policy do not yet exist.
Explanations confusing and inconsistent

(

14. It appears from paragraphs 5.69 of the NPS that the section headed 'Carbon
Emissions' (paragraphs 5.69 to 5.83) purports to discharge the s.5(8) duty.
However, the section is evasive and confusing:
a. Paragraph 5.69 states that 'The Government has a number of
international and domestic obligations to limit carbon emissions'. No
further reference is made to the Government's international obligations
to limit carbon emissions;
b. Paragraph 5.70 refers back to the 2013 Aviation Policy Framework and
the vague aspiration that 'the aviation sector makes a significant and
cost-effective contribution towards reducing global emissions'. The
Aviation Policy Framework does not contain any specific policy on
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limiting carbon emissions from aviation and in particular expressly leaves
open the question of whether the Government will adopt the Committee
on Climate Change's 'planning assumption' that emissions from UK
aviation (international and domestic departing flights) should be no more
than 37.5 Mt CO2 in 2050 ("the Aviation Target");
c. Paragrapns 572:.5.73 explain that international aviation -emissions are
not included in the 2050 target, but that the CCC has interpreted the
requirement to take these emissions into account when setting budgets
as requiring the UK to aim to meet a 2050 target which includes these
emissions;

)
d. Paragraph 5.74 goes on to refer to the four sources of carbon emissions
resulting from the runway, correctly acknowledging that emissions from
additional aircraft in flight is 'by far the largest' of these sources;
e. Paragraph 5.75 then refers to analysis carried out by the Airports
Commission of whether the Aviation Target can still be met with a third
runway at Heathrow. It does not explain the results of this analysis or
whether the Government adopts the findings of this external body. It
does acknowledge that the carbon reduction measures proposed by the
Airports Commission are 'largely outside the applicant's control';
f.

Having acknowledged that the airport operator has little control over 'by
far the largest' source of emissions, the NPS then dedicates the next six
paragraphs to emphasising the importance of the airport operator's own
measures to mitigate the three much smaller sources of emissions. It
also stipulates that the operator must bring forward its own analysis of
the total emissions from construction and operation of the runway, so
that these 'can be assessed against the Government's carbon
obligations, including but not limited to carbon budgets' (5.76). We
welcome the recognition that the UK's carbon obligations are not limited
to meeting the carbon budgets under the Climate Change Act, but it is
wholly unclear which other obligations are being referred to here;

g. The section headed 'decision-making' is equally unclear about what
other targets are in play. Paragraph 5.82 states

6
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Any increase in carbon emissions alone is not a reason to refuse
development consent, unless the increase in carbon emissions
resulting from the project is so significant that it would have a
material impact on the ability of Government to meet its carbon
reduction targets, including carbon budgets.
h. Nor does this paragraph state any workable test of whether the runway
is compatible with carbon budgets or other targets. Of course a project
emitting millions of additional tonnes of CO2 will have a 'material impact'
on the Government's ability to meet its targets: it will make that task
harder. The question is whether the task remains achievable.
15. We have focussed on this section of the NPS because it explicitly purports to
discharge the s.5(8) duty. There is, however, a separate discussion of the
interaction between the NPS and Government policy on climate change in
Section 3 of the NPS (3.61-3.69), which has a very different emphasis. This
discussion refers to the analysis carried out by the Airports Commission and
further analysis carried out by the Government in 2017 1 to update the work of
the Airports Commission (3.65-3.66). In this section, the NPS appears to accept
that the third runway must be compatible with the Aviation Target, but also that
this has been demonstrated to be the case by the Airports Commission
analysis and the Secretary of State's 2017 update of it:

3. 66 This further analysis reinforces the conclusion that any one of the
three shortlisted schemes could be delivered within the UK's climate
change obligations [. . .].

(
3. 69 The Government has considered this further analysis, and
concludes both that expansion via a Northwest Runway at Heathrow
Airport (as its preferred scheme) can be delivered within the UK's carbon
obligations.
16. Taken together, the two sections of the NPS fail to make clear the answer to
the following important questions:

1

Updated Appraisal Report: Airport Capacity in the South East, DIT, October 2017
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a. Does the Secretary of State accept that the third runway at Heathrow
must be compatible with the Aviation Target?
b. If so, has the Secretary of State concluded in the NPS that the runway
will be compatible with the Aviation Target (the thrust of Section 3), or is
this a matter that will be determined as part of the determination of the
applicationfordevelopmentconsent(the·thrustof·Section 5)?
c. If the matter (and therefore the very principle of the runway) remains to
be determined at the development consent stage, how will the Secretary
of State judge whether the third runway is compatible with the Aviation
To~~

)

d. What is the role of the airport operator in demonstrating compliance with
the Aviation Target, given that the airport operator has little control over
by far the largest source of emissions?
e. If the Secretary of State does not accept that the third runway must be
compatible with the Aviation Target, what is the UK's policy on emissions
from international aviation and their interplay with the Climate Change
Act?
f.

What are 'the Government's carbon obligations', other than those under
the Climate Change Act, and how does the NPS policy take account of
them?

g. In particular, what international obligations to limit carbon em1ss1ons
does the Secretary of State consider form part of UK climate change
policy, and how does the NPS policy take account of them?

17. These unanswered questions mean that there are huge areas of uncertainty
about the interplay between the third runway at Heathrow and UK policy on
climate change. Given these uncertainties, the NPS comes nowhere near
explaining how the policy in the NPS takes account of wider UK climate change
policy. The Secretary of State has therefore failed to discharge the s.5(8) duty
and the NPS is unlawful as a result.

8
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b. There can be no coherent explanation before the Government has adopted a policy
on aviation and climate change
18. The Secretary of State's answer to Ground 1 cannot be that the uncertainty
about UK policy on aviation and climate change will be resolved by the
publication of the UK Aviation Strategy in 2019. The s.5(8) duty is a condition
for the lawful designation of an NPS, and so the explanation that is required
must be set out in the NPS itself.

(

19. We note, however, that is it quite plain from the most recent update on the
developing Aviation Strategy (Beyond the horizon: The future of UK aviation:
Next steps towards an Aviation Strategy, DfT, April 2018) that UK policy on
aviation and climate change has not yet been developed to the point where the
s.5(8) could ever have been discharged. As Beyond the Horizon states:

6.8
The Aviation Strategy will look to address what should
constitute a framework for future sustainable growth
throughout the country beyond 2030. It will consider how
the UK can balance environmental costs with the economic
benefits of aviation growth.

6.9

(

While the government is not recommending a particular
approach, it is interested to hear views on how this could
be taken forward. In parallel the government will consider
what the carbon and wider environmental framework
should be to inform the final policy on sustainable growth.
This will include setting a national carbon policy for
aviation.

6.12
[. ..] The government will use the Aviation Strategy to reexamine how the aviation sector can best contribute its fair
share to emissions reductions at both the UK and global
level.
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6.18
The Aviation Strategy will investigate what technical and
policy measures are available to address aviation
emissions and what their combined impact could be. It will
tbenconsiderwhat the possible. combinationof measures
could be through to 2050 and how that relates to the
recommendation of the Committee on Climate Change.
These include operational and technological improvements
as we// as the use of sustainable alternative fuels and
policies to encourage behavioural change.

)

20. Without answers to these fundamental questions about the contribution that
aviation is to make to tackling climate change, and what policy measures are
needed to deliver that contribution, there can be no coherent explanation of
how the NPS policy of building an additional runway, giving raise to significant
additional CO2 emissions, takes account of wider UK climate change policy.
We stress that our argument under Ground 1(b) is not simply about the lack of
clarity in the wording of the NPS (although the lack of clarity is lamentable). It is
that the NPS is fundamentally premature. That is because it is illogical, and
unlawful by virtue of s.5(8) of the Planning Act, to settle the principle of building
of a new runway without first establishing the wider policy framework on
aviation and climate change that is needed to mitigate the impacts of that
runway, and to explain what role the aviation sector as a whole will play in
meeting the UK's climate change objectives.
21.As it happens, that was in essence the conclusion of the court on the last
occasion when the Government attempted to bring forward development of a
third runway at Heathrow without first resolving the question of how the climate
change impacts of the runway could be reconciled with wider aviation policy
and wider climate change policy. In R (Hillingdon & Ors) v Secretary of State for
Transport [201 O] EWHC 626 (Admin), Carnwath J (as he then was) said:
52. Further, common sense demanded that a policy established in 2003,
before the important developments in climate change policy, symbolised
by the Climate Change Act 2008, should be subject to review in the light
of those developments. [. . .]
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53. The matter has been put beyond doubt following the coming into
force of the relevant provisions of the 2008 Act. [. . .] The 2008 Act
provides a comprehensive framework for consideration of all the relevant
issues, including those on which the present claimants now rely.
[emphasis added]
22. Carnwath J was able to describe the process for designating an NPS as 'a
comprehensive framework for consideration of all the relevant issues· because
the process includes the s.5(8) duty to explain how the NPS policy relates to
wider climate change policy.

(
Ground 2: if the NPS does purport to determine that the third runway is
compatible with the Aviation Target, such a determination is unlawful
23. Our proposed Ground 2 only arises if the Secretary of State takes the view that
he has concluded (and established through the NPS) that the third runway is
compatible with the Aviation Target (such that those matters would not be ones
still live as part of consideration of an application for development consent). If
the Secretary of State confirms that these are matters still to be addressed and
determined as part of the consideration of the application for development
consent, then Ground 2 does not arise.
24. The apparent conclusion in the NPS (paras 3.66 and 3.69) that the third runway
is compatible with the Aviation Target is based on two sources: the analysis of
the Airports Commission report and the Government's 2017 update of it.
Plainly, the Government cannot base its conclusion purely on the analysis of a
third party and so we concentrate on the analysis contained in the 2017 update.
25. The 2017 update amends the DfT's previous forecasts of UK aviation
emissions, from 2013. Compared with the 2013 forecasts, it assumes fewer
passengers, significantly fewer aircraft movements, and more optimistic rates of
fuel efficiency improvement. Furthermore, both sets of forecasts share the
optimistic assumption that aviation emissions will be subject to a carbon price in
line with the Government's central forecast for the price of carbon
(approximately, £70/tCO2 in 2030 and £200/tCO2 in 2050). In the period
between the two forecasts, a global mechanism has been agreed to tackle
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international aviation emissions: the Carbon Offsetting and Reduction Scheme
for International Aviation ("CORSIA"). With the EU-ETS for aviation now
restricted to intra-EU flights only, CORSIA represents the mechanism for
addressing the large majority of emissions from UK aviation. The International
Civil Aviation Organisation is forecasting that CORSIA will impose a carbon
price in 2030 of between $33/tCO2 (high estimate) and $15/tCO2 (low
estimatey.2 It is therefore entirely unclear how the much higher carbon price
envisaged in the forecasts would be imposed. If it cannot be imposed, then
passenger demand is likely to be higher, and fuel efficiency improvements
slower, than in the forecasts.
26. Even setting aside these significant concerns about the forecasts, however,
forecast emissions from UK aviation in the case of a third runway exceed the
Aviation Target, on the Government's own case. Therefore further abatement is
required in order to remain within the target. How this abatement will be
achieved is the crux of the matter. The 2017 update presents one possible
option, in which the majority of the reductions are achieved by imposing a
mandatory minimum % of biofuels, at whatever level is required to achieve the
target (a higher level in the case of the Government's preferred scheme, a
North-West Runway at Heathrow, than in either of the two alternatives). There
is no discussion of how feasible this option would be, or of the serious concerns
about the lifecycle greenhouse gas emissions, and implications for land-use
change, of many biofuels. At the end of the discussion of this option, however,
is a telling caveat:
This scenario is not intended as a statement of future policy or a
definitive conclusion on the most cost effective measures that are
available. There is significant uncertainty around the results of the study
and the conclusions that are drawn.

27. Therefore the 2017 update is not, and does not purport to be, a statement of
Government policy, or a statement of how compliance with the Aviation Target
will be achieved in practice. It follows that the Government cannot conclude, on
the basis of present policy, that a third runway can be built consistently with the
Aviation Target. That is a conclusion that could only be reached following the
determination of the policy that will bring about the required carbon abatement
2

https://www.icao.int/environmental-protection/Pages/A39 CORSIA FA03.aspx
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- which remains to be determined in the 2019 Aviation Strategy. Any attempt to
reach such a conclusion in the NPS would inevitably be a breach of the
Tameside duty. That duty requires a decision-maker to equip itself with
adequate information to answer the questions it is required to answer - but that
information does not yet exist.

Ground 3: sustainable development

28. Section 10 of the Planning Act places a duty on the Secretary of State that is
related to the s.5(8) duty, but additional to it:

(
10 Sustainable development

(1) This section applies to the Secretary of State's functions under
sections 5 and 6.
(2) The Secretary of State must, in exercising those functions, do so with
the objective of contributing to the achievement of sustainable
development.
(3) For the purposes of subsection (2) the Secretary of State must (in
particular) have regard to the desirability of.(a) mitigating, and adapting to, climate change[. . .]

(
29. The Secretary of State's duty under s.10(2) is clear: he must exercise the s.5
functions with the objective of contributing to sustainable development. His
objective must include not doing anything that is in conflict with the principle of
sustainable development. In order to do this he must properly analyse all
relevant aspects of sustainable development, and section 10(3) makes one
consideration in particular mandatory as part of this exercise: he must have
regard to the desirability of mitigating climate change. When read together with
s.5 of the Planning Act, it is clear that the duties set out in s.10(2) and (3) are
broader than the s.5(8) duty. This is for two reasons. Firstly, the s.10(3)
statutory duty is plainly framed more widely and in an open textured way.
Those open and wider statutory words must be given effect. If parliament had
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intended the section 10(3) duty to be bounded by reference to Government
Policy and/or the (then existing) Climate Change Act, it would have said so. It
did not.
30. Therefore the duty to have regard to the desirability of mitigating and adapting
to climate change cannot be limited to simply an analysis of how the NPS policy
relates to existing policy and legal obligations; It is an aspect of the S;-10(2) duty
to exercise the s.5 functions with the objective of contributing to sustainable
development; it is part of what the Secretary of State must do for the purposes
of s.10(2). This further indicates that under s.10(3) the Secretary of State
cannot limit himself to having regard only to existing policy and obligations,
because the concept of sustainable development is much broader than
achieving specific levels of greenhouse gas reduction, as explained by Collins J
in Scrivens v Secretary of State for Communities & Local Government and
Ashford Borough Council [2013] EWHC 3549 (Admin) (at ,-J10), by reference to
the Brundtland definition of sustainable development:

)

the concept is very wide and is not necessarily limited to particular
concerns about energy. The NPPF under the heading 'Achieving
sustainable development' quotes the definition of sustainable
development given in Resolution 42/187 of the UN, which is that it
meets:"... the needs of the present without compromising the ability of future
generations to meet their own needs."

31. When the desirability of mitigating and adapting to climate change is
considered as part of an overall objective of not compromising the ability of
future generations to meet their own needs, it is clear that it raises a set of
issues that reach wider than existing obligations. It demands a broader
analysis: one that takes account of (or leaves open for future consideration in a
meaningful way) the likely future policy landscape, and considers all relevant
impacts on the climate. A failure to take these factors into account when
supporting long-lived, high-carbon infrastructure simply pushes the problem
onto future generations. Further, it risks placing an impossible burden on future
generations, who will be stranded with the infrastructure and its impacts even if
those impacts can no longer be reconciled with the requirement to mitigate
climate change. This would be the antithesis of sustainable development,
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because it would compromise the ability of future generations to meet their own
needs.
32. We consider that the Secretary of State has failed to discharge the duty under
s.10(3) because he has limited his considerations in the NPS to those which
would arise from the s.5(8) duty.

(

33.Accordingly, for example, neither the NPS itself, nor the Appraisal of
Sustainability (including its Appendix 9 dealing with the carbon topic) consider
the desirability of mitigating and adapting to climate change in a way that is
broader than a consideration of how to meet existing legal obligations and
policy commitments. The Secretary of State cannot possibly have had regard to
matters which he has failed to mention.
34. The duty to have regard to the broader climate change aspects of sustainable
development is not simply a theoretical one. Two obvious aspects of climate
change mitigation arise in the context of airport expansion, but are not captured
by existing UK climate change policy:
a. The UK's commitments under the Paris Agreement clearly imply that the
existing 2050 Target is not ambitious enough. The Government has
announced its intention to explore the implications for UK climate change
policy of the commitment to move towards net-zero emissions by the
second half of the century. This process is likely to lead to a tightening of
the 2050 Target and/or the imposition of a further net-zero emissions
target; and
b. Aviation has non-CO2 warming impacts of roughly the same magnitude
as the impact of its CO2 emissions alone. These are not taken into
account in the NPS, apparently because they are not included in the
Climate Change Act framework. Of course, these impacts warm the
climate whether or not they are accounted for, and it is therefore
desirable to mitigate them regardless of the state of the policy
framework.
35. These factors are considered in more detail below. The failure to limit
consideration under section 10(3) and to take these and other factors into
account is an unlawful failure to discharge the s.10(3) duty.
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(a) Commitments under the Paris Agreement
36. In 2016, the Government asked the CCC to advise on the domestic actions that
the UK Government should take as part of a fair contribution to the aims of the
Paris Agreement.
37. The CCC, in its report UK climate action following the Paris Agreement (CCC,
October 2016), succinctly summarised why the 2050 Target reflected a lower
level of ambition than the Paris Agreement (and was therefore not consistent
with it) (p.8):

The Agreement describes a higher level of global ambition than the one
that formed the basis of the UK's existing emissions reduction targets:
• The UK's current Jong-term target is a reduction in greenhouse gas
emissions of at least 80% by the year 2050, relative to 1990 levels. This
2050 target was derived as a contribution to a global emissions path
aimed at keeping global average temperature to around 2°C above preindustrial levels.
• The Paris Agreement aims to limit warming to well below 2°C and to
pursue efforts to limit it to 1.5°C. To achieve this aim, the Agreement
additionally sets a target for net zero global emissions in the second half
of this century.
38. For a number of practical reasons, the CCC concluded that it was (then) too
soon for the UK to set a more stretching 2050 target or a further net-zero target.
However, it acknowledged the Government's intention to do so at some point in
the future and recommended that this issue be kept under review (p. 7):

In line with the Paris Agreement, the Government has indicated it
intends at some point to set a UK target for reducing domestic emissions
to net zero. We have concluded it is too early to do so now, but setting
such a target should be kept under review.

16

)

L igh a
39. The implications for aviation, were the UK to adopt a net-zero emissions target,
have not yet been analysed in any depth by the CCC. However, the CCC
identified aviation as a 'hard-to-treat' sector in which there are no mature
technological options that offer radical emissions cuts. It recognised that
demand constraint was likely to be a necessary part of the policy mix:

(

Finding ways to further reduce residual emissions from aviation,
agriculture and industry is therefore an innovation priority. Options could,
for example, include support for new technologies, products and
innovation in each of these areas and shifting demand to loweremissions alternatives (e.g. increased re-use of products and materials,
and further shifts towards virtual conferencing in place of international
travel).
40. We accept that there is uncertainty about both the stringency of the UK's
overall carbon targets in future, and the optimum allocation between sectors of
any residual carbon allowance under a more stringent target. It is not the
function of this letter to predict future targets for aviation. However, it is plain
that climate change policy must become more stringent in the near future - as
the Government has recognised by signalling its intention to set a net-zero
target for the UK.

(

41. You will appreciate that we dispute that the NPS policy of additional runway
capacity can be reconciled with the current 2050 Target and the Aviation Target
derived from it. But even on the Government's case that this could be achieved,
it is on the basis of a series of optimistic forecasting assumptions, a carbon
price which there is no mechanism to deliver, and on top of that a mix of as-yet
undetermined further abatement policies. In other words, the existing Aviation
Target is, on any analysis, a difficult one to reconcile with the expansion of
Heathrow.
42. In these circumstances, it was clearly incumbent on the Secretary of State to
consider the implications of the Paris Agreement and the potential UK net-zero
target for the NPS policy. This is because once built, it will be difficult to avoid
the emissions arising from use of the runway. Therefore, if emissions
reductions beyond the existing 2050 Target are later required (which they
certainly will be), those reductions will have to be found elsewhere in the
economy. The policy of allowing aviation emissions to remain broadly constant
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in the context of an overall reduction target of 80% already means that other
sectors need to achieve deeper cuts in order to compensate. As the CCC has
recently reminded the Secretary of State:
Aviation emissions at 2005 levels in 2050 means other sectors must reduce
emissions by more than 80%, and in many cases will likely need to reach
zero.
Higher levels of aviation emissions in 2050 must not be planned for, since
this would place an unreasonably large burden on other sectors.

43. By the same logic, there is a clear risk that 'an unreasonably large burden' will
be placed on other sectors even by the existing Aviation Target, if and when
overall climate change policy tightens. Deeper mitigation from within the
aviation sector would then be required to avoid such burdens, but building
additional runway will foreclose options for deeper mitigation.

)

44. No analysis has been carried out of what further reductions would be
achievable or cost-effective in the rest of the economy in the case of a
tightening of overall climate policy - or what further contribution should come
from aviation. There is a clear danger that further reductions in other sectors
would be extremely difficult and/or expensive. This cost would be borne by
future generations, so there is a clear risk that the development supported in
the NPS would compromise their ability to meet their own needs in a costeffective way: the antithesis of sustainable development.
45. For these reasons, the failure to consider the implications of the Paris
Agreement was a breach of the duty in s.10(2) to contribute towards the
objective of achieving sustainable development, as well as a breach of the
s.10(3) duty to consider the desirability of mitigating climate change, from the
broader perspective demanded by the objective of contributing to sustainable
development.
(b) Aviation's non-CO2 impacts

46. Aviation has a range of impacts on the climate beyond those of its CO2
emissions. Contrails, changes to cirrus clouds, and the effect of NOx emitted at
high altitude have a net warming impact that is of a similar magnitude to the
warming impact of carbon dioxide alone.
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47. The issue of aviation's non-CO2 climate impacts was addressed by the CCC in
its 2009 report on aviation. The key messages from that report were (page
120):
•

There is high scientific confidence that the total climate warming
effect of
aviation is more than that from CO2 emissions alone.
•

(

As scientific understanding develops, aviation non-CO2 effects are
likely to
be accounted for in any international framework to address global
emissions.
•

This could have implications for UK economy-wide and aviation
emissions
targets, and could require additional emissions reduction effort within
aviation.

(

48. The CCC analysed the effects of aviation's non-CO2 impacts being included in
a global framework, on the basis that they caused the total warming effect from
aviation to be double that of CO2 alone. (This was, and remains, the best
scientific estimate of the total warming impact of aviation, using the 100-year
Global Warming Potential metric that is used in the Kyoto Protocol and Climate
Change Act frameworks.) The implications are stark: either aviation emissions
must reduce to half the current Aviation Target, or further abatement must take
place in other sectors. The CCC took the view that both aviation and other
sectors would need to play their part, stating that 'It is reasonable to assume
[ ... ] that some additional emissions reduction effort would be required in
aviation.' In other words, the Aviation Target would need to be made more
stringent than it currently is (and even then further reductions would be likely to
be imposed on other sectors).
49. We repeat the points made at paragraphs 41-44 above: meeting the current
Aviation Target while building a new runway is difficult at best; as and when
aviation's non-CO2 impacts are included in targets, it will become doubly
difficult; but no analysis has yet been carried out of the impacts of such a
scenario (which the CCC regards as 'likely'), rendering the NPS decision
unlawful if the NPS is to be taken as having settled the principle of the new
runway. The scenario is certain to place additional demands on other sectors
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of the economy, in a way that is likely to be unduly costly for future generations.
Pursuing the NPS policy is therefore a breach of the s.10(2) duty.
Alternatively, the non-CO2 impacts will simply continue without being
accounted for. This scenario is not consistent with sustainable development
either, because even if targets are achieved, all sources of warming will not be
under control; -the amount of 'real-world' warming will be greaterthanwhat
policy-makers have aimed to achieve. Future generations will pay the price of
these increased impacts. The NPS policy will lead directly to an increase in the
magnitude of this hidden climate impact, in breach of the s.10(2) duty.
50. The NPS itself makes no reference to aviation's non-CO2 emissions, and they
are mentioned in the Appraisal of Sustainability only in order to dismiss their
relevance to the assessment:
6. 11. 11 The assessment undertaken is based on CO2 emissions only
[. . .]. There are likely to be highly significant climate change impacts
associated with non-CO2 emissions from aviation, which could be of a
similar magnitude to the CO2 emissions themselves, but which cannot
be readily quantified due to the level of scientific uncertainty and have
therefore not been assessed [101], [102)

51. The footnotes to this passage refer, as if for support, to (1) the Secretary of
State's own Transport Assessment Guidance ("TAG"), and (2) the CCC's 2009
report. However, neither supports that approach taken in the AoS of ignoring
non-CO2 emissions._As above, the CCC report considers it likely that the nonCO2 impacts will be included in targets in due course, and proceeds to analyse
the implications. TAG acknowledges that there is uncertainty, but does not say
that no assessment is required as a consequence. On the contrary:
either a qualitative assessment should be made of the non-CO2 impacts, or a
quantitative assessment can be made as a sensitivity test, drawing on the
latest guidance on GWP factors and DECC guidance on valuing greenhouse
gas emissions.

52. The AoS fails to carry out either a qualitative analysis, or a quantitative analysis
by way of a sensitivity test, in breach of the Secretary of State's own guidance
on transport appraisal, and in breach of the duty in s.10(3) of the Planning Act.
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Ground 3: breach of the Public Sector Equality Duty

53. The lack of due regard to factors relevant to sustainable development also
amounts to a breach of the Public Sector Equality Duty.
54.By virtue of s.149(1)(b) Equality Act 2010, the Secretary of State was under a
duty, when designating the NPS, to have due regard to the need to advance
equality of opportunity between those who share a protected characteristic and
those who do not.

(

55. For the reasons at paragraphs 36-45 and 46-52 respectively, the Secretary of
State unlawfully failed to consider two obviously material factors that are likely
to make it significantly more difficult to mitigate climate change in future if
additional runway capacity is built. The consequences of this failure will be
borne disproportionately by those who are young today, and who will be
required to pay for costly and radical measures that could have been avoided
had runway capacity not been added.
56. By giving no consideration to these factors, the Secretary of State failed to have
due regard to the need to advance equality of opportunity between the young
(who will bear the consequences in future) and the old (who will not), in breach
of the Public Sector Equality Duty.
Ground 4: breach of the SEA Regulations

(

57. It is common ground that the NPS is
Environmental Assessment of Plans and
("the SEA Regulations") and Directive
which they implement. The AoS purports
Section 1.4).

subject to the requirements of the
Programmes Regulations 2004/1633
EC/2001 /42 ("the SEA Directive")
to discharge these obligations (AoS,

58. Paragraph 5 of Schedule 2 to the SEA Regulations, read with reg. 12(3),
requires that the AoS contain
The environmental protection objectives, established at international,
European Union or Member State level, which are relevant to the plan or
programme and the way those objectives and any environmental
considerations have been taken into account during its preparation.
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59. The overarching goals of the Paris Agreement to limit warming to well below
2°C, to pursue efforts to limit it to 1.5°C, and to aim for net zero global
emissions in the second half of this century, are plainly 'environmental
protection objectives established at international level.' The failure of the AoS to
take account of them·····is· therefore·a breach of reg: 12(3)·of-the SEA
Regulations. For the reasons given above in relation to Ground 3, it was a
serious breach, leading to a significant failure in the analysis of the overall
sustainability of the NPS policy.
Steps you are required to take

60. If you disagree with the characterisation of the legal or factual position set out
above, please explain precisely how and why.
61. If the Secretary of State's position is that the matters considered above will
remain as live issues to be considered further and fully as part of any
development control process relating to the new runway (with the principle of
the runway still to be considered at that stage and in the light of those matters),
then please clearly say so. If, on the other hand, the Secretary of State regards
the principle of the runway as settled by the NPS such that the matters set out
above would not be matters considered in the development control process, or
at least not matters going at that stage to the principle of the runway, then
please make that clear.
62. In order to resolve this matter without recourse to judicial review, Friends of the
Earth asks you to withdraw the NPS. A lawful NPS would require significant
additional analysis and consultation before it could be designated.
Further Information

63. Please provide us with the answers to the questions posed in paragraph 16 of
this letter.
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Time for Response

64. We invite your response to this pre-action protocol letter by no later than 30
July 2018.
65. If you consider your response requires more time than that, then - given the
time limits applicable here - Friends of the Earth would have no choice but to
commence its judicial review proceedings on the basis set out above and
before you have fully responded. Please confirm that, in that event, you would
agree to a consent order which provided that: (i) those proceedings be
immediately adjourned to allow for Friends of the Earth then to amend their
grounds of claim in the light of your full response when it comes; and that there
would be no order as to costs, if Friends of the Earth took the decision to
withdraw the claim in light of said full response.
66. You will recognise that this is a matter of real concern and considerable public
interest not merely to Friends of the Earth but to all those concerned with
national and international efforts to tackle climate change. It is obviously a
matter of public importance that this matter is corrected at the earliest
opportunity and, ideally, without the need for the involvement of the Courts. We
very much hope that you will agree that this is a matter where government
ministers may resolve this matter without the need for recourse to litigation, in
the manner set out above. We reserve the right to publish this letter and
enclosure and your reply.
We look forward to hearing from you.
Yours faithfully,

Leigh Day
cc: Government Legal Department
(Stephen Cromie: Stephen.Cromie@qovernmentleqal.gov. uk)

23

Government
Legal Department
Leigh Day Solicitors
Priory House
25 St John's Lane
LONDON
EC1M 4LB

Litigation Group
One Kemble Street
London
WC284TS

T 020 7210 3000

DX 123242 Kingsway 6

www.gov.uk/gld

Also by email
Your ref:
Our ref:

RWS/EAK/00170597/5
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31 July2018

(

Dear Sirs
Re: Airports National Policy Statement: new runway capacity and infrastructure at airports in
the South East of England
I write in response to your pre-action protocol letter dated 23 July 2018.
1:- The claimant
Friends of the Earth Limited.
2:- From
The Secretary of State for Transport
Department for Transport
Great Minster House
33 Horseferry Road
LONDON SW1 P 4DR

(
3:- Reference details
Our reference for this matter is 21517986/JUS/85. Please state this on all further correspondence.
4:- The details of the matter being challenged
Your letter describes the decision being challenged as the decision of the Secretary of State for
Transport to designate the Airports National Policy Statement ("NPS").

Lee John-Charles • Head of Division
Gary Howard • Deputy Director, Team Leader Litigation 85
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5:- Response to the proposed claim
1.

You raise five proposed grounds of challenge in para. 8 of your letter, namely:
a.
b.
c.
d.
e.

Ground
Ground
Ground
Ground
Ground

1:
2:
3:
4:
5:

climate change, breach of section 5(8) of the Planning Act 2008 (the "PA 2008");
climate change, insufficient information;
sustainable development, breach of section 10(2) and (3) PA 2008;
public sector equality duty ("PSED"); and
strategic environmental assessment ("SEA").

2.

The background to the decision under challenge will be well-known to your client and is not set
out here.

3.

As a preliminary matter, the Secretary of State notes that your letter does not address the
approach that would be adopted by the High Court in considering any claim commenced by your
clients.

4.

The Airports NPS sets the policy framework within which an application for development consent
can be considered. It is only once a final scheme is proposed that consideration can be given to
the precise impacts that will actually arise. This consideration will take place through the
examination of an application for a development consent order.

5.

This was explained in R (Hillingdon) v. Secretary of State for Transport [201 0] EWHC 626
(Admin), [201 0] JPL 976, which involved a challenge to the Government's 2009 decision to
confirm policy on a new runway at Heathrow following a consultation process. In that case,
Carnwath LJ (as he then was) held at [69] that:

"... It is not simply the "high-level" character of some of the policy judgments which limits the
scope for review. I would also emphasise the preliminary nature of the decision. As I have
said, any grounds of challenge at this stage need to [be] seen in the context, not of an
individual decision or act, but of a continuing process towards the eventual goal of statutory
authorisation. A flaw in the consultation process should not be fatal if it can be put right at a
later stage. There must be something not just "clearly and radically wrong", but also such as
to require the intervention of the court at this stage. Similarly, failure to take account of material
considerations is unlikely to justify intervention by the court if it can be remedied at a later
stage. It would be different if the failure related to what I described in argument as a "showstopper": that is a policy or factual consideration which makes the proposal so obviously
unacceptable that the only rational course would be to abort it altogether without further ado."
6.

To adopt the language of Carnwath LJ, nothing in your grounds of challenge relates to a policy
or factual consideration which makes the proposal so obviously unacceptable that the only
rational course would be to abort it altogether without further ado. There is accordingly no basis
for the Court to allow any claim brought by your client. For this reason, as well as the further
reasons set out below, your proposed grounds of challenge are without merit.

7.

Similarly, the Courts have long recognised that it is inappropriate to intervene in cases where
Parliament has had a role in approving the measures under challenge. Thus, per Lord Woolf in
M v. Home Office [1994] 1 AC 377, at 413D-G "it could be difficult to persuade a court to
intervene" where what was at issue was a scheme laid before Parliament for approval. Similarly,
per Auld LJ in O'Connor v. Chief Adjudication Officer [1999] 1 FLR 1200, at 121 0F-1211 B:

"... in cases where the minister has acted after reference to Parliament, usually by way of the
affirmative or negative resolution procedure, there is a heavy evidential onus on a claimant for
judicial review to establish the irrationality of a decision which may owe much to political, social
and economic considerations in the underlying enabling legislation."
8.

)

The decision made by the Secretary of State to designate the NPS involved precisely such
political, social and economic considerations at the national level. It is well-established that, for
-2-

)

example, the formulation and implementation of national economic policy are matters "depending
essentially on political judgment, which are not open to challenge on rationality grounds, short
of the extremes of bad faith, improper motive or manifest absurdity: see, for example, R v.
Secretary of State for the Environment, ex parte Hammersmith and Fulham LBC [1991) 1
AC 521, at 596F-597H; R v. Secretary of State for the Environment, ex parte
Nottinghamshire CC [1986) AC 240, 250E-251A, 247H.
Ground 1: climate change. breach of section 5(8) PA 2008

9.

Section 5(8) PA 2008 requires the reasons provided for the policy contained in a NPS to include,
in particular, "an explanation of how the policy set out in the statement takes account of
Government policy relating to the mitigation of, and adaptation to, climate change". You advance
two complaints under this head, at paras 10-22 of your letter. In particular, you allege that:
a. The explanation is so unclear and mutually inconsistent that there is in law no proper
"explanation" of the relationship between the NPS and climate change policy; and
b. It is, in any event, impossible for the NPS to explain its relationship to relevant climate policy,
in the absence of a policy on aviation and climate change.

(

10.

There is no substance to either of these complaints.

11.

First, the allegation that the explanation in the NPS of its relationship with climate change policy
is unclear and inconsistent is plainly wrong. As a general point, your criticisms under the first part
of this ground confuse aviation carbon policy and carbon policy more generally. The
Government's position is clear: the Climate Change Act 2008 sets UK carbon policy. While
aviation carbon policy will be developed through the Aviation Strategy, due to be published in
2019, it is not the place of the NPS to determine this policy. Furthermore, the ongoing
development of that policy does not and cannot prevent the Government from advancing plans
for airport expansion through the designation of the NPS.

12.

The NPS, the Appraisal of Sustainability ("AoS") and the Updated Appraisal Report all clearly set
out UK aviation emissions, both with and without expansion, for the two carbon scenarios
(carbon-capped and carbon-traded). They show how expansion can be achieved consistently
with the UK's carbon obligations including under the Committee on Climate Change's planning
assumption. This is clearly sufficient to meet the statutory requirement of explaining how the
policy "takes account of Government policy relating to the mitigation of, and adaptation to, climate
change". Your suggestion to the contrary is, in reality, indicative of a disagreement as to the
substantive assessment that has been made of the development proposals on their merits.

13.

At para. 14 of your letter, you contend that the treatment of carbon emissions in paras 5.69-5.83
of the NPS is "evasive and confusing". That is not a fair or accurate characterisation of those
passages. As to the particular points you raise in para. 14:
a. This is a statement of fact. You do not explain how the fact that the particular obligations are
not expressly identified amounts to an error of law, still less a "show-stopper" of the sort
envisaged in the Hillingdon case.
b. The basis of your criticism of the reference to the 2013 Aviation Policy Framework is unclear.
Insofar as it relates to the Committee on Climate Change's "planning assumption", para. 3.64
of the NPS makes clear that this is reflected in the "carbon capped' scenario. As para. 3.67
states, both of the carbon scenarios incorporate measures to ensure that the increased
emissions from any of the shortlisted schemes were not additional overall either at the global
level (carbon traded) or at the UK level (carbon capped). Para. 3.68 explains that the
Government's further analysis on both scenarios demonstrated that the Heathrow Northwest
Runway scheme delivers significant benefits in both scenarios. At para. 3.69, the
Government is recorded as concluding that its further analysis on both scenarios
demonstrated that the preferred scheme "can be delivered within the UK's carbon
obligations", including under the Committee on Climate Change's planning assumption.
Para. 5.82 provides, in so far as decision-making is concerned, that any increase in carbon
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c.
d.
e.

f.
g.
h.

emissions which was so significant that it would have a material impact on the Government's
ability to meet its carbon reduction targets, including carbon budgets, would justify refusing
development consent. Accordingly, there is no basis to your criticism in this respect.
You do not appear to make any criticism in your para. 14c.
Similarly, you do not appear to make any criticism in your para. 14d.
As explained above, it is clear that the NPS proceeds on the basis that the proposals can be
delivered compatibly with the UK's carbon obligations in either scenario examined by the
Airports Commission. The NPS expressly states at para. 3.7 that the Government agrees
with the Airports Commission's assessment that a new runway is deliverable within the UK's
climate change obligations.
Again, you do not explain how the failure to specify particular obligations can amount to an
error of law;
Similarly, you do not explain how your complaint could possibly amount to an error of law;
and
Your final criticism makes no sense. The "material impacf' which para. 5.82 identifies is
plainly a material impact on "the ability of the Government to meet its carbon reduction
targets". Your apparent suggestion that this does not involve examining whether that task
remains achievable is clearly wrong.

14. Your suggestion at para. 15 that the consideration of carbon emissions in chapter 3 has "a very
different emphasis" is also wrong. The analysis in chapter 3 is entirely consistent with that in
chapter 5. Your approach involves reading each part of the NPS separately and out of context.
15.

Accordingly, the Secretary of State does not accept either that the NPS fails to make clear the
answers to the questions you set out at para. 16, or that these are relevant determinants of the
legality of the NPS. Nonetheless, for the avoidance of doubt:
a. The Aviation Target (carbon capped) is one of two scenarios used to assess the impact of
the proposals on the UK's carbon obligations (the other being carbon traded). The NPS does
not set UK carbon policy and so does not require the adoption of carbon capped rather than
carbon traded or vice versa. Critically, the proposals have been assessed as capable of
being developed in compliance with the UK's carbon obligations in both scenarios. You fail
to explain why this is unlawful.
b. It will be for the applicant to demonstrate compliance with carbon obligations as part of the
DCO process. This requirement is clearly set out in para. 5.82 of the NPS.
c. Your question is unclear. The Secretary of State will assess the compatibility of the proposals
with the UK's carbon obligations based on the evidence provided by the applicant set against
the adopted aviation carbon policy at that stage. The development of that policy is not a
matter for the NPS, but will be addressed through the Aviation Strategy.
d. Again, your question is unclear. It will be for the applicant to demonstrate that the proposals
can be developed compatibly with the UK's carbon obligations depending on the available
evidence and applicable policy framework.
e. As explained above, current policy is included in the Aviation Framework. This will be
addressed in the Aviation Strategy.
f. The Government has a number of international and domestic obligations to limit carbon
emissions. In domestic law, the UK's obligations in respect of greenhouse gas emissions are
set out in the Climate Change Act 2008. International obligations include the EU Emissions
Trading Scheme, which covers carbon emissions from power generation, energy-intensive
industrial sectors and commercial aviation within member states, and the Paris Agreement
(dealt with below). The UK has also volunteered to join the International Civil Aviation
Organisation's Carbon Offsetting and Reduction Scheme for International Aviation
(CORSIA) which has a specific focus on carbon emissions from international civil aviation
g. The Secretary of State has already explained the basis of domestic climate change policy.

16. For these reasons, there is no merit in the first of your two complaints under ground 1.
17.

)

Secondly, you suggest in paras 18-22 that the NPS is "fundamentally premature" and that it was
unlawful to designate the NPS before the adoption of the Aviation Strategy. That is an impossible
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contention. There is no principle of law - and you fail to identify any such principle - which
prohibits the Secretary of State from designating an NPS, whether in this or any other field of
major infrastructure projects, before the adoption of separate national policy in a related area.
The criteria determining how and when an NPS may be designated are set out in the PA 2008.
There is no prohibition there of the sort you seek to establish. You point to no legal principle
which could assist your client in making out this ground.
18.

Nor does the decision of Carnwath LJ in the Hillingdon case assist you. On the contrary, the
passages on which you rely undermine your case. At [52], Carnwath LJ held no more than that
"common sense" required a policy established in 2003 to be reviewed in light of the developments
in climate change policy included in the Climate Change Act 2008. For the reasons set out above,
the NPS ensures compliance by the proposals with the requirements of the Climate Change Act
2008. At [53], he notes the effect of the Planning Act 2008.

19.

For all these reasons, there is no merit to your first ground. It demonstrates no error of law,
whether a "show-stopper" as required by the Hillingdon case or otherwise.

Ground 2: climate change, insufficient information
(

20.

You accept that your ground 2 only arises if the Secretary of State accepts that the third runway
proposals have already been established as necessarily compatible with the Aviation Target. As
explained above, that is not the case. The nature of the NPS is that it is the first stage of a process
which culminates in statutory authorisation: Hillingdon. The later stages of the process will
enable further consideration of climate change impacts. Accordingly, there is no need to respond
to your second proposed ground of challenge.

Ground 3: sustainable development
21.

In paras 28-32 of your letter you attempt to recast the Secretary of State's obligations under
sections 5(8) and 10(1 )-(3) PA 2008. The true position in law is that:
a.

b.

c.

22.

By section 5(8), the reason for the policy set out in an NPS must, in particular, include an
explanation of how the policy takes account of Government policy relating to the mitigation
of, and adaptation to, climate change;
By section 10(1 )-(2), the Secretary of State must exercise his functions under sections 5
and 6 with the objective of contributing to the achievement of sustainable development;
and
In so doing, the Secretary of State must, in particular, have regard to the desirability of
mitigating, and adapting to, climate change.

You advance two complaints under this head:
a.
b.

Failure to consider the requirements of the Paris Agreement; and
Failure to consider non-CO2 emissions.

23.

There is no merit in either point.

24.

First, the Paris Agreement sets out the global ambition to hold the increase in the global average
temperature to well below 2°c above pre-industrial levels and to pursue efforts to limit the
temperature increase to 1.5°C above pre-industrial levels. However, it is well-established that
unincorporated international agreements do not confer domestically enforceable legal rights and
obligations: JH Rayner (Mincing Lane) Ltd v. Department of Trade and Industry [1990] 2 AC
418. The NPS has been drafted to comply with UK legislation, specifically the requirements of
the Climate Change Act 2008 (the "CCA 2008"). In so far as any application for a development
consent order is concerned, section 104(3) and (4) PA 2008 provides that any such application
must be determined in accordance with the NPS unless to do so would lead to the UK being in
breach of its international obligations. Thus the statutory scheme in the PA 2008 will ensure any
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incorporated requirements of the Paris Agreement are respected at the stage of considering
development consent.
25.

Accordingly, and contrary to your para. 42, it was not "clearly incumbent on the Secretary of
State to consider the implications of the Paris Agreement. You recognise the uncertainty of the
UK's carbon targets in the future: para. 40. There was no breach of section 10(2) and (3) as you
allege at para. 45.

26.

Secondly, the assessment of non-CO2 emissions is currently too uncertain to be capable of
accurate measurement. Para. 6.11.11 of the Appraisal of Sustainability provides that:

"There are likely to be highly significant climate change impacts associated with non-CO2
emissions from aviation, which could be of a similar magnitude to the CO2 emissions
themselves, butwhich cannot-be readily quantified due-to the level of scientific uncertainty
and have therefore not been assessed. There are also non-CO2 emissions associated with
the operation of the airport infrastructure, such as from refrigerant leaks and organic waste
arisings, however, evidence suggests that these are minor and not likely to be material."
[Footnotes omitted]
27.

None of your criticisms of this passage at para. 51 bears weight. The Government is presently
awaiting advice from the Committee on Climate Change on how to approach this issue as
scientific evidence develops. The Department for Transport's Transport Analysis Guidance
(TAG) is advisory rather than mandatory. In view of the fact that, as highlighted above, the NPS
is only one, early stage in a longer process, culminating in the application for development
consent, any developments in the scientific approach to this issue will be able to be considered
at a later stage of the process. That is plainly a lawful approach.

28.

For these reasons, there is no error of law under ground 3. You fail to identify a "show-stopper"
point.

)

Ground 4: Public Sector Equality Dutv (PSED)
29.

You argument under ground 4 is premised on the success of ground 3 and the argument that
material factors have been omitted from consideration. For the same reasons as set out above,
that argument is wrong.

30.

In addition, and in any event, the Secretary of State notes that the protected group you identify
here is not, when properly analysed, defined by age. Rather, it is defined by when the events in
question happen to take place. You are, in fact, comparing groups consisting of people of all
ages, who happen to be alive at two different points in time.

31.

By the same analysis, the Climate Change Act 2008 is of greater benefit to the group you identify
than older people because your group is young today. This illustrates the fallacy in your
argument. Your analysis involves an impossibly wide definition which would count against almost
any change in policy or law which changes the position for the future.

32.

For this additional reason, you do not properly identify any difference in treatment based on age
(or on any other protected characteristic) which falls to be considered under the PSED.

33.

Accordingly, there is no merit to ground 4.

Ground 5: Strategic Environmental Assessment (SEA)
34.

Your fifth ground asserts that the Secretary of State has failed to comply with the requirements
of Directive 2001/42/EC ("the SEA Directive") and the Environmental Assessment of Plans and
Programmes Regulations 2004 ("the SEA Regulations"). You do not assert that the SEA

-6-

)

Regulations fail in any respect to transpose the requirements of the SEA Directive, so the below
response is confined to the provisions of the SEA Regulations.
35.

The particular complaint made is that the Appraisal of Sustainability ("AoS") fails to take into
account the overarching goals of the Paris Agreement. Your pre-action letter fails in this respect,
however, to address as a threshold point the extent of information which is required by an
environmental report prepared under the SEA Regulations.
·

36.

In this regard, within the context of environmental impact assessments, Sullivan Jin R (Blewett)
v Derbyshire CC [2003] EWHC 2775 (Admin) stated that:

"41 ... In an imperfect world it is an unrealistic counsel of perfection to expect that an
applicant's environmental statement will always contain the 'full information' about the
environmental impact of a project. The Regulations are not based upon such an unrealistic
expectation. They recognise that an environmental statement may well be deficient, and make
provision through the publicity and consultation processes for any deficiencies to be identified
so that the resulting 'environmental information' provides the local planning authority with as
full a picture as possible. There will be cases where the document purporting to be an
environmental statement is so deficient that it could not reasonably be described as an
environmental statement as defined by the Regulations ... but they are likely to be few and far
between."
37.

This same reasoning has been applied to the SEA Regulations and the substance of the
environmental report that is required to be prepared under regulation 12: see, e.g. Shadwell
Estates Ltd v Breck/and District Council v Pigeon (Thetford) Ltd [2013] EWHC 12 (Ad min).
Thus, it is only if it can be shown that the omission of consideration of the overarching goals of
the Paris Agreement means that the AoS cannot reasonably be described as an environmental
report that the NPS would fall to be quashed. This is a very high hurdle, and a matter that you
fail to address in your letter.

38.

You will further be aware that the preparation of the AoS was preceded by a comprehensive
process of engagement with the statutory consultation bodies (Natural England, Historic England
and the Environment Agency) at the scoping stage. That consultation involved a workshop and
the opportunity for the consultation bodies to provide detailed responses in respect of the
proposed scope of the AoS. The AoS has further been the subject of two periods of consultation,
first in February 2017 and second in October 2017. The points made in your pre-action letter
were plainly matters capable of being raised at this consultation stage.

39.

As regards the Paris Agreement, the Secretary of State has already set out his position on its
status in English law above. For the same reasons, there was no flaw in the AoS by not
considering the overarching goals of the Agreement. This is not an omission such as to render
the AoS no AoS at all. Again, there is no error of law on this ground.

Conclusion
40.

For all these reasons, there is no merit to any of your proposed grounds. They are unarguable.
If you commence a claim in reliance on them, the Secretary of State will defend the same robustly
and seek his costs of doing so.

Aarhus Convention claim
41.

In relation to costs it is accepted that if a claim was brought by your client, it would be an Aarhus
Convention claim for the purposes of CPR 45.41, which would in principle engage the applicable
cost-capping protections subject to the review by the Court of the schedule of financial resources
required to be filed under CPR 45.42. An overall £35,000 cap will apply in relation to any recovery
of costs against the Secretary of State, and the Secretary of State will be able to recover up to
the £10,000 cap in CPR 45.43(2)(b).
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6:- Details of any other Interested Parties

You do not name any Interested Parties in your letter. If your client does commence a claim, the
Secretary of State considers that Heathrow Airport Limited should be named as an Interested Party.
7:- ADR proposals

This is not a case which can be resolved via ADR.
8:- Information and documents

You have maae riO fequesfaforfuftheY ihf6Ymation and documents, befcfndTeqoesting answers to the
questions set out in your para. 16. Answers to those questions are provided above.
9:- Address for further correspondence and service of court documents

Government Legal Department, One Kemble Street, London WC2B 4TS, on behalf of the Treasury
Solicitor.
The points of contact in this matter are Joe Sullivan and
joe.sullivan@governmentlegal.gov.uk / niall.toru@governmentlegal.gov.uk.

Niall

Toru

)

email:

Finally, I enclose a copy of a letter dated 26 June 2018 sent by the Government Legal Department to
The Honourable Mr Justice Holgate, Planning Liaison Judge, in respect of the Secretary of State's
proposals for the coordination of anticipated challenges to the Airports NPS. Should you have any
queries in respect of the contents of this letter, I request that in the first instance these be raised with
me. It should be noted that two claims have already been lodged and served and directions either have
been or will be sought in those cases in accordance with the terms of the letter. A similar application
will be made if your claim is lodged.
Yours faithfully

)
pp

Joe Sullivan
For the Treasury Solicitor
D +44 (0)20 72103127
F
E joe.sullivan@governmentlegal.gov.uk
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Government
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For the attention of Mr. Justice Holgate
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Litigation Group
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WC284TS
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DX 123242 Kingsway 6

www.gov.uk/gld

Your ref:
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020 7210 3000
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26 June 2018

Dear Mr. Justice Holgate

Designation of Airports National Policy Statement
I write with regard to the designation of the Airports National Policy Statement ('NPS') on 26 June 2018 by the
Secretary of State for Transport. The purpose of this correspondence is to alert the Planning Court to the
likelihood of multiple challe11ges}p the decision to designate being lodged. We have taken the unusual step of
writing at this stage in orc;l rto givetheJ?lanning Court advance notice of this so that if it is considered appropriate,
7
necessary arrangemel)f~}can be made to e11§W~<1that therl3;i$;,$Uffiqi~nt J~c;licial availability to deal with these
cases, including the in~yitable case managE:ir-r\enflssues,
and..po11s1deration
ofpermission
at the appropriate time.
''f<,;
,
.
--,;,._
The timescales will be 1:i:~:follows:

•
•

•
•

<) :<: .

Designation of t~i~ps'.}m.~lJune 26tlt:)
Pursuant to section 13(1 )(b) of the Planning Act 2008, challenges to c;l~signation are by way of judicial
review and proceedings must be issued within six wetks of designatfc:in; i.e. by 7 August 2018.
It is anticipated that we will receive Pre-Action Protocol correspondence during late June and early July .
My clients will of course use their best endeavours to comply with the Protocol.
Pursuant to PD 54E, paragraph 3.2, the claims ~ill it seems to us clearly satisfy all of the criteria for them
to be categorised as 'significant' and thus be subject to the target timescales in PD 54E.

We would ask you to note that when in late 2016 proceedings were commenced in relation to the Government's
October 2016 preference decision on Heathrow (which claim was later struck out: R. (Hillingdon LBC) v
Secretary of State for Transport [2017] 1 W.L.R. 2166) the claimants made an application, without providing
notice of the same, for very urgent consideration (within days) in relation to case management directions. The
claimants were criticised by Hickinbottom J. for so doing but there is a risk that some or all of the claimants will
seek urgent case management directions.
A copy of this letter, and any reply from the Court, will be sent to any claimant who engages in Pre-Action Protocol
correspondence.

Lee John-Charles - Head of Division
Gary Howard - Deputy Director, Team Leader Litigation 85

Lext:el

~~gal Practice Quality Mark
Law Society Accredited

The Secretary of State at present takes the position that the following course of action is appropriate and in due
course, if and when claims are made, will if necessary make applications for directions to this end:
1.

2.
3.
4.

5.

The time for filing and serving Acknowledgements of Service and summary grounds of defence should
be set in respect of all claims brought to 28 days from the end of the 6 week challenge period i.e. to 4
September, to ensure that if any cases are issued at the end of the period but not served for 7 days, my
client will not be prejudiced. This will allow the Secretary of State time to consider all of the multiple claims
made and respond to them all at the same time even if (as is likely} they are lodged at different times
within that 6 week period. Given the number of claims likely to be lodged and the importance of the matter
the Secretary of State will require this amount of time to respond. The Secretary of State will strongly
resist any attempts to apply to abridge time for filing and serving Acknowledgements of Service and
summary grounds.
That the various claims should be categorised as 'significant' under PD 54E and hence be subject to the
target timetable.
No further case-management directions should be made in respect of any of the claims until the Secretary
of State has filed and served Acknowledgements of Service and summary grounds of defence.
Thereafter the Court can consider on the papers, and in the light of the positions taken by the parties,
permission and any case management directions (for example joinder), and if it deems it necessary could
direct a case management hearing and/or permission hearing.
If permission is in due course given for some or all of the claims to proceed:
a. We are presently minded not to seek expedition so long as the target timescales in PD54E apply;
and
b. The Secretary of State will in any event require at least the full 35-day period from the grant of
any permission (or alternatively were this to be ordered, an order for a rolled-up hearing) to file
and serve witness evidence and to seek to ensure that this evidence complies with the duty of
candour.
'·'

)

,

In relation to the last p9irf Further d~tail win ~e provided atthe c1ppropriate time but,a substantial exercise is
currently underway to try and ensure that th(:),duty ofcapdourcan fie ajanage~ approprfately and proportionately
in proceedings. A team 9f 30 reviewers is gfving prelifj1inary considerc1tion foover 400,000 documents. This is
inevitably going to be aJE:lngthy and C()mplex process and ope whicbil3, of cqurse, dependent on the grounds
which are ultimately pursued. While it is possible thatclaimants may at some 9tage in the proceedings make
applications for specific discl9sun~Jwould stressthatour po~itionjsthat any such:applications prior to the grant
of permission and the provision of our detailed evidence are on the basis of the ca,se-law likely to be regarded as
premature. While the Secretary of State is keen that any challenges brought;be i:lealt with as quickly as possible
(ideally by the end of the year or early in 2019) this must, of course, be balanced against the need to have
sufficient time to respond fully to what is likely to be multiple claims raising numerous different issues and to do
so while complying in an appropriate manner with the duty of candour.

)

D +44 (0)20 72103127
F
E joe.sullivan@governmentlegal.gov.uk
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